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APPENDIX - B
EXAMPLE OF A

HEALTH AND WELFARE TRUST AGREEMENT
This is an example of a Health and Welfare Trust Agreement between a Corporation and certain employees.  In it the corporation agrees to provide Disability Income and/or Critical Illness benefits for the employees.  The Trustees are responsible for carrying out the terms of the Agreement.

This form is not to be considered as a “blank” agreement to be completed in an actual case.  Each individual case will be unique with its own facts and circumstances, and the agreement must be adapted to the particular situation involved.  Only a lawyer should undertake the drafting of such a legal document and this example is only meant as a guide in the preparation of the final agreement.

EXAMPLE OF

HEALTH AND WELFARE TRUST AGREEMENT

(Copyright property of the Empire Financial Group)

Parties

THIS AGREEMENT DATED ​​​​​​​​​______ day of _________________, 20____.

Between:


(Client Company)

 , incorporated under the Laws of the Province of _________, with its Head Office at _____________, in the City of  _____________, in the Province of ____________, herein called “the Employer” of the First Part,

And

 
(Name of 1st Trustee)
                           , of ___________(address)________      ___        , in the City of _______________, in the Province of _____________ and


 
(Name of 2nd Trustee)
                           , of ___________(address)________      ___        , in the City of _______________, in the Province of _____________ and


 
(Name of 3rd  Trustee)
                           , of ___________(address)________      ___        , in the City of _______________, in the Province of ______ _____, herein collectively referred to as “the Trustees”, of the Second Part.

Whereas: 
1. A Health and Welfare Insurance Plan, herein referred to as “the Plan”, has been established by the Employer for those of its employees whom it shall designate as participants from time to time (herein called “the Participants”);

2. To implement and fund the Plan suitable contracts will be entered into with The Empire Life Insurance Company (herein called “the Insurer”) providing Disability Income and/or Critical Illness insurance covering the said participants;

                          3. The Plan will be administered by the Trustees;


NOW THEREFORE, In Consideration of the Mutual Agreements herein contained, the Employer hereby appoints the parties of the second part to be Trustees to administer the Plan, and the Trustees agree to administer it as follows:

1. Purchase of Insurance
The Trustees shall apply to the Insurer for Disability Income and/or Critical Illness Insurance Policies (“The Policies”) for all Participants which satisfy the terms of the Plan in accordance with the written instructions of the Employer, and shall hold such Policies in trust in order to carry out of the terms and provisions of the Plan and for safekeeping pursuant to the terms of this Trust.

2. Employer Payments 
The Trustees shall call upon the Employer as required from time to time to provide funds to the Trust to enable the Trustees to pay the premiums and taxes due on the Policies as well as other expenses required to administer the trust.  It shall be the Trustee’s responsibility to maintain the Policies in force and to pay any applicable taxes.  All amounts due to the Trust from the Employer shall be a debt owing by the Employer and the Trustees may take all lawful steps available to enforce payment.

3. Separate Bank Account
The trustees shall establish and maintain a separate bank account with a Canadian Bank for the sole purpose of the Trust.
 

4.  Payment to Participants / Beneficiaries or their Assignees
Trustees are hereby authorized and directed to insure that the recipient of benefits under each Policy subject to the Plan shall be the Participant in respect of whom such policy is issued, or a physician, a hospital, an institution or other person holding a bona fide assignment from a Participant, or in the event of the death of a Participant the designated Beneficiary under the Policy.  It is further understood that all benefits which may become payable under any such Policy shall be paid directly as aforesaid by the Insurer in accordance with a direction from the Participant, except that any Return of Premium Death Benefit included in a Policy shall be payable to the Beneficiary properly designated by the Participant.

5. Insurer Dealing with Insured Employees 

The Insurer may deal with the Participants, their Executors, Administrators, Beneficiaries or Assigns alone and without notice to or the consent of the Trustees, in the following areas:

a) The execution of any forms required for Beneficiary designation under the policy, if the Policy contains a death benefit;

b) The furnishing and completion of any and all claim forms, proofs of loss, medical authorizations, medical statements, and any other correspondence or particulars reasonably required from the Participant or Beneficiary to enable the Insurer to process any claim under the Policies; and,

c) The negotiation and settlement of any claims under a Policy, including documents of release or waiver, if required and any such settlement agreed to by the Participant or Beneficiary. 

6. Participant Ceasing to be an Employee 

In the event that a Participant shall cease to be an employee of the Employer for any reason other than death, the policy issued with respect to that Participant shall immediately be transferred by the Trustees to such Participant and the Trustees shall direct the Insurer to change ownership of the Policy.  The former Participant will then be responsible for payment of the premiums.   
7. Trustees’ Compensation 

It is agreed that the amount of compensation for the Trustees shall be as determined from time to time, by the Employer and the Trustees, and the Employer shall be responsible for the payment.  Such payments shall be paid separately and do not form part of the Trust.

8. Resignation of Trustees
It is hereby agreed that a Trustee may resign as Trustee by giving three month’s written notice to the Employer, the remaining Trustees and the Insurer.  In the event of resignation or death of a Trustee, a new Trustee shall be appointed by the Employer after consultation with the remaining Trustees.  

9. Replacement of Trustee 

It is agreed that the Employer may replace any one or all of the Trustees on giving three month’s written notice to all Trustees and the Insurer. In the event of such replacement each Trustee replaced shall turn over all Policies and other documents held under the terms of the Trust to the new Trustee or Trustees, at the time the appointment of the successor Trustee becomes effective.

10. Power to Act

It is agreed that any two Trustees acting together may make decisions on behalf of all of the Trustees in carrying out the administrative duties herein.  In the event of a disagreement among Trustees a decision of a majority of Trustees is final and binding on all.

11. Trustees’ Additional Covenants 

The Trustees hereby agree to apply for any other Policies required from time to time under the Plan and agree to hold all such Policies subject to the terms of this Trust.

12. Amendment of Trust
The Employer and the Trustees may amend this Trust Agreement from time to time by written instruments.

13. Termination
The Employer may discontinue the Plan by providing the Trustees and the Insurer with 3 months written notice of intention to terminate. The Trust shall terminate on the date the Plan terminates, Following such termination, the Policies which are subject to the Plan shall thereupon vest in and ownership shall be assigned and transferred by the Trustees to each Participant for whom the Policies were issued.  Any funds held in the Trust at time of termination, shall be applied in the following order:


(a) to pay pro-rata, any arrears of Premiums owing on the Policies; 

(b) pay any debts of the Trust; 

(c) to refund any balance then remaining to the Employer 

14. Indemnity for Trustees
The Employer agrees to indemnify and hold harmless each Trustee and former Trustee against all costs, charges, and expenses including any amount paid to settle an action or satisfy a judgement reasonably incurred by the Trustee or former Trustee in respect of any civil, criminal or administrative action or proceeding to which the Trustee or former Trustee is made a party by reason of his duties as a Trustee under this Trust Agreement, provided the Trustee acted honestly and in good faith with a view to the best interests of the Trust and Plan and in the case of a criminal or administrative action or proceeding enforced by a monetary penalty, the Trustee had reasonable grounds for believing that the impugned conduct was lawful.

15. Protection of Insurer
The liability of the Insurer is limited to carrying out the terms of its contracts.  However if the Trustees fail to pay premiums for any reason the Employer will be entitled to assume any of the rights under any Policies which the trustees are the owners and the Insurer will be fully discharged in acting on the sole signature of the Employer.  The Employer will give written acknowledgement to this effect to the Insurer if requested.

16. Records
The Trustees shall maintain records and hold the Policies in a place of safekeeping.  The records of the Trust shall be available for inspection by the Employer and/or majority of the Participants acting in concert upon reasonable notice to a majority of the Trustees.

17. Invalidity of Any Provisions
If any provision of the Trust is ever held to be illegal or invalid for any reason, such illegality or invalidity shall not affect the remaining parts of the Trust and the Trust shall be construed and enforced as if such illegal or invalid provision had never been inserted herein.

18. Counterparts

This Agreement may be executed in any number of counterparts, and by facsimile signatures, all of which taken together shall constitute one agreement between the Employer and the Trustees.

19. Notices
Any notices required or permitted to be sent to the other under this Trust Agreement shall be sent by the following means: (a) by registered mail, return receipt requested; or (b) delivered by hand or by courier, proof of delivery requested, at the business addresses of the parties specified above or such other address as either party may advise, from time to time.

20. Number and Gender
In this Trust Agreement, words signifying the singular number include the plural and vice versa and words signifying one gender include both genders.

21. Applicable Law 
This Trust shall be construed in accordance with the laws of the Province of
                                                   .

22. Effect of Headings
The headings of all the preceding paragraphs are inserted for convenience of reference only and shall not affect the construction or interpretation of the various provisions of the Plan.

IN WITNESS WHEREOF the parties hereto have set their hands and seals this _________ day of ___________, 20_______.






SIGNED, SEALED AND DELIVERED IN THE PRESENCE OF:











______________________________Witness








______________________________Witness





______________________________Witness





______________________________Witness





__________(EMPLOYER)__________








By____________________________(Title: Person who has authority to bind the Company)





______________________________ Trustee





______________________________ Trustee





______________________________ TRUSTEE

















